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STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, thirty-five-year-old Alisha Wishcop pleaded guilty
to felony grand theft.

The district court imposed a unified sentence of five years

indeterminate, to run consecutively to the sentence in an unrelated case. Ms. Wishcop
later filed, pro

a motion for credit for time served, which the district court denied. On

appeal, Ms. Wishcop asserts that the district court erred when it denied her motion for
credit for time served.

Statement of the Facts and Course of Proceedings
Officer Anderson of the Boise Police Department was assigned to investigate a
forgery case referred by the Pocatello Police Department. (Presentence Investigation
Report (hereinafter, PSI), pp.2, 9-10.)

Earlier, Detective Eggiman of the Pocatello

Police Department had taken a report from Cassie Amerson, a Pocatello resident who
had lost her purse.

(PSI, p.2.)

Ms. Amerson had discovered that several of her

POTELCO United Credit Union personal checks from the lost purse were forged and
passed at retail locations in the Boise area. (PSI, p.2.)
Detective Nelson relayed information from Katie Anderson to Detective Eggiman.
(PSI, p.2.)

Ms. Anderson had cared for Ms. Wishcop's children, and when cleaning

Ms. Wishcop's residence she found suspicious items, including two receipts. (PSI, p.2.)
Detective Eggiman determined that the receipts matched two purchases made with the
forged checks passed at Shopko and KB Toys. (PSI, p.2.) Ms. Anderson also stated
that she knew that Ms. Wishcop had been in the Boise area. (PSI, p.2.)
Detective Eggiman received video surveillance footage from Skopko showing the
person who passed the check. (PSI, p.2.) The person who passed the check was an
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adult female who matched the description of Ms. V\/ishcop, and was accompanied by
two minor children who matched the ages of Ms. VVishcop's children.

(PSI, p.2.)

Detective Nelson (who was familiar with Ms. Wishcop) and Ms. Anderson both watched
the video and confirmed that the people in the video were Ms. Wishcop and her two
children.

(PSI, p.2.)

Detective Eggiman later met with Ms. Wishcop at the Bannock

County Jail, where she was incarcerated on unrelated charges, but she refused to
discuss the events of the case. (PSI, pp.2, 12.)
In this case, Ada County No. CR-MD-2008-600 (hereinafter, the Ada County
case), Ms. Wishcop was charged with one count of felony possession of forged stolen
checks, in violation of Idaho Code § 18-3605, and one count of felony grand theft, in
violation of I.C. §§ 18-2403(1) and 2407(1 )(b).

(R., pp.5-6.)

An arrest warrant was

issued against Ms. Wish cop on the charges. (R., pp.13-14.)
On January 15, 2008, the warrant was faxed to the Bannock County Sheriff's
Office.

(R., pp.13, 54.) At the time the warrant was faxed, Ms. Wishcop had been

serving concurrent sentences for Bannock County No. CR-FE-2006-4508 (hereinafter,
the Bannock County case) 1 and Power County No. CR-FE-2003-0182 (hereinafter, the
Power County case) 2 at the Bannock County Jail since October 24, 2007. (R., pp.5657.) On March 6, 2008, Ms. Wishcop was transferred from the Bannock County Jail to
the Power County Jail, where she remained until June 4, 2008. (R., p.59.) The Office

of the Power County Sheriff indicated that she had been incarcerated at the Power
County Jail for "Felony Warrant (90) days." (R., p.59.) On June 4, 2008, Ms. Wishcop
was transported to the Pocatello Women's Correctional Center. (R., pp.23, 54, 60.)

No. CR-FE-2006-4508 is a felony offering false or forged instrument for record case.
~PSI, pp.35, 40.)
No. CR-FE-2003-0182 is a felony forgery case. (PSI, p.50.)
1

2

On March 13, 2009, the Ada County arrest warrant was executed and
Ms. Wishcop was arraigned on the charges in the Ada County case.

(R., pp.13, 16.)

Pursuant to a plea agreement, Ms. \/Vishcop pleaded guilty to the grand theft charge in
exchange for the State dismissing the possession of forged stolen checks charge.
(R., pp.33-41.) On April 23, 2009, the district court sentenced Ms. Wishcop to a unified
sentence of five years indeterminate.

(R., pp.47 -48.)

The sentence was to run

consecutively to the sentence in the Bannock County case.

(R., p.48.)

The district

court also gave Ms. Wishcop credit for time served in the amount of 42 days. (R., p.48.
Ms. Wishcop, pro se, subsequently filed a motion for credit for time served
pursuant to I.C. § ·18-309. (R., p.52.) In a supporting affidavit, Ms. Wishcop asserted
that she (1) had been served with the warrant for the Ada County case on January 1
2008, when she was in the Bannock County Jail, (2) remained incarcerated on this
warrant in the Bannock County Jail from January 15 to March 6 of 2008, (3) was then
transported to the Power County Jail, where she remained incarcerated on this warrant
from March 6 to June 4 of 2008, (4) was then transported to the Pocatello Women's
Correctional Center, where she remained incarcerated on this warrant from June 4,
2008 to March 13, 2009, and (5) was then transported to Ada County for arraignment on
this warrant.

(R., pp.54-55.)

She also provided documents listing the times of her

incarceration from the Bannock County Sheriff's Office (R., pp.57-58), the Office of the
Power County Sheriff (R., p.59), and the Idaho Department of Correction (R., p.60).
Ms. Wishcop requested credit for 422 days served, from January 15, 2008 to March 13,
2009. (R., p.55.)
The district court denied the motion for credit for time served.

(R., pp.61-62.)

After reviewing the document from the Bannock County Sheriff's Office, the district court
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noted that "the Defendant was also incarcerated in Bannock County from 10/24/07 to
3/6/08 on an arrest warrant from [Pocatello] in [the Power County case]." (R., p.61.)
Thus, the district court concluded that Ms. Wishcop "was already incarcerated [at the
Bannock County Jail] on other unrelated charges when she was served with the Ada
County warrant." (R., p.61.)
While Ms. Wishcop asserted that she had been incarcerated on the warrant at
the Power County Jail, the district court stated that "the letter from the Power County
Sheriff only indicated 'felony warrant' but does not indicate which case number and
Ms. Wishcop had several simultaneous felony cases." (R.,

1.)

As for the document from the Idaho Department of Correction, the district court
observed that it "indicates Ms. Wishcop was incarcerated beginning 3/3/08 on [the
Bannock County case] and beginning 3/13/08 on [the Power County case]." (R., p.62.)
"This record also shows incarceration of Ms. Wishcop on [the Ada County case]
beginning 4/23/2009." (R., p.62.)
The district court concluded that "[s]ince the prior confinement that Ms. Wishcop
is requesting credit for was not attributable to the charge for which the Ada County
sentence was imposed, there is no right to credit for time served pursuant to State v.

Hale, [116 Idaho 763, 765 (Ct. App. 1989)]." (R., p.62.) Thus, the district court denied
the motion denied the motion for credit for time served. (R., p.62.)
Ms. Wishcop filed a Notice of Appeal timely from the district court's order denying
the motion for credit for time served. (R., pp.64-66.)

4

ISSUE

Did the district court err when it denied Ms. Wishcop's motion for credit for time served?
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ARGUMENT
The District Court Erred When It Denied Ms. Wishcop's Motion For Credit For Time
Served
Ms. Wishcop asserts that the district court erred when it denied her motion for
credit for time served.

"The question of whether a sentencing court has properly

awarded credit for time served to the facts of a particular case is a question of law,
which is subject to free review by the appellate courts." State v. Vasquez, 142 Idaho
67,

(Ct. App. 2005).
An I. C. § 18-309 motion for credit for time served may be made at any time.

I.C.R. 35(c).

"In computing the term of imprisonment, the person against whom the

judgment was entered, shall receive credit in the judgment for any period of
incarceration prior to entry of judgment, if such incarceration was for the offense or an
included offense for which judgment was entered." I.C. § 18-309. The phrase "if such
incarceration was for the offense or an included offense for which the judgment was
entered" in I.C. § 18-309 "means that the right to credit is conferred only if the
prejudgment incarceration is a consequence of or attributable to the charge or conduct
for which the sentence is imposed." Vasquez, 142 Idaho at 68 (citing State v. Horn, 124
Idaho 849, 850 (Ct. App. 1993), Hale, 116 Idaho at 765). "Thus, there must be a causal
effect between the offense and the incarceration in order for the incarceration to be 'for'
the offense, as the term is used in I.C. § 18-309." Id.
In Vasquez, the Idaho Court of Appeals determined that a defendant failed to
meet this "causation test" where the defendant "was already serving time in one
county . . . when he was served with an arrest warrant from another county . . . on
unrelated charges."

Id.

The charges from another county "had no effect upon [the

defendant's] liberty because he was already subject to confinement for charges arising
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in [the first county]." Id. Thus, the defendant was not entitled to credit for time served.
Id. at

Additionally, the Idaho Court of Appeals "has previously held that when a
defendant is incarcerated for more than one offense before judgment is entered, he or
she is entitled to have credit for jail time served applied towards both sentences if the
sentences are imposed to run concurrently." Mickelsen v. Idaho State Corr. Inst., 131
Idaho 352,

(Ct. App. 1998).

"However, if the sentences are imposed to run

consecutively, a defendant is not entitled to have credit for jail time applied to each
consecutive sentence since it would result in affording a defendant double credit." Id.
Mindful of Vasquez and Mickelsen, Ms. Wishcop asserts that the district court
erred by denying her motion for credit for time served.

CONCLUSION
For the above reasons, Ms. Wishcop respectfully requests that the district court's
order be reversed and her case remanded.
th

DATED this 19 day of February, 2013.

/?:)

r

~-~~rJ<:~

BEN PATRICK MCGREEVY
Deputy State Appellate Public Defender
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